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Ministerial foreword

From the outset of the COVID-19 pandemic, the government promised to do everything within its power to help struggling businesses
weather the storm.

We provided an unprecedented package of support — £352 billion in total — bringing relief to thousands of small business owners as well as
the hard-hit pubs, shops, cinemas and theatres who were badly affected during the lockdowns.

We stood by the nation’s employers too with business grants, the deferral of income tax payments and the Coronavirus Job Retention
Scheme.

However, we also recognised that the road to recovery for some business owners would be a long one, especially high street stores
dependent on footfall returning to pre-pandemic levels.

That is why we introduced a moratorium on commercial landlords evicting tenants struggling to pay their rent. We stopped landlords seizing
stock owned by the tenant in lieu of rent, so that businesses in rent arrears were not forced to go to the wall by their landlord.

My department also worked together closely with businesses leaders to publish a voluntary Code of Practice.
This Code provided clarity for both tenants and landlords, encouraging them to work together on resolving unpaid rent.

We know that this Code was widely welcomed — and used — by businesses big and small who saw it as an invaluable guide to quickly
resolving negotiations over unpaid rent.

The time has now come to update the Code in line with the Commercial Rent (Coronavirus) Act 2022.

This Act helps tenants still reeling from the effects of the pandemic to confront their debts, come to an agreement with their landlord on rent
arrears and start to grow their business again.

To that end, the Act ringfences rent debt built up by businesses who were forced to close during the pandemic. It establishes a binding
arbitration system which then decides what happens to that ringfenced debt.

This updated Commercial Rent Code of Practice sets out what the arbitration process looks like, the evidence that is considered, and the
principles on which arbitration awards are made.

Just like the previous Code, there is clear guidance that balances the rights of both tenants and landlords in negotiations. The government
continues to encourage negotiation between parties, including whilst arbitration is ongoing.

Where they can afford to do so, the Code states that a tenant should meet their obligations under their lease in full.
It makes clear that a tenant can’t keep the doors of their business open if it comes at the expense of the landlord’s solvency.
However, tenants should not have to take on more debt — or restructure their business — in order to pay their rent.

We hope this updated Code builds on its previous iteration as a helpful, go-to-guide for both landlords and tenants to consult when
considering whether to apply for arbitration, or when negotiations are stalling.

It sets out what is expected of both landlords and tenants throughout arbitration, but it can be used by any business struggling with rent
arrears - even if it falls outside scope of the Act’s scheme.

| am very grateful to those businesses who have continued to work with us on refining this Code and making sure that it remains a useful
tool for any business owner struggling to keep their doors open.

Together with the Commercial Rent (Coronavirus) Act 2022, this Code will continue helping landlords and tenants to move from dispute to
resolution together.

It will ensure that our local high streets and businesses of all shapes, sizes and sectors can leave the challenges of the past two years
behind and fully share in the economic recovery that lies ahead.

Minister Neil O’Brien, Parliamentary Under Secretary for Levelling Up, the Union and Constitution

Minister Paul Scully, Parliamentary Under Secretary of State, Minister for Small Business, Consumers and Labour Markets

Introduction

1. This Code can be used in relation to all commercial leases held by businesses which have built up rent arrears, due to an inability to pay,
as a result of the impact of the COVID-19 pandemic; whether, for example, in the hospitality, retail (including supply chains), leisure,
manufacturing, industrial and logistics, ports, food and drink, or rural sectors. Businesses within the agricultural sector may also want to
consider the principles included, whilst acknowledging the differing legal framework for agricultural tenancies.

2. This Code of Practice is issued in response to the impact of COVID-19 on landlords and tenants in the commercial property sector and
replaces the ‘Code’ issued on 19 June 2020, updated on 6 April 2021, and subsequently revised on 9 November 2021.

3. This Code is therefore relevant for debts of unpaid commercial rent (including service charge, which itself includes insurance) accrued
since March 2020 for premises in England and Wales, to assist with the terms of negotiation and to guide the small number of landlords and
tenants who have been unable to reach agreement. The binding arbitration provisions do not apply in Scotland and Northern Ireland, but
landlords and tenants are expected to follow the spirit of the Code when negotiating any changes to the terms and conditions contained in
their leases.

4. This Code is comprised of three sections as follows:

i. Part One of this Code applies to all business tenancies and sets out the behaviours expected of landlords and tenants including when
they are in negotiation. It is therefore designed for use by landlords and tenants within England, Wales, Scotland, and Northern Ireland.

https://www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-code-of-practice-following-the-covid-19-pandemic

3/25



08/04/2022, 13:30 Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

ii. Part Two of this Code provides guidance on the Commercial Rent (Coronavirus) Act 2022 (“the Act”) including any applicable legal
obligations. This section is therefore designed for use by Landlords and Tenants in England and Wales (where the Act applies) only.

iii. Part Three of this Code provides information on remedies and measures and is generally applicable to England and Wales only, with the
exception of paragraph 119 which applies only to Scotland and 120 which applies only to Northern Ireland.

Background

5. COVID-19 and the associated closure measures have had a significant impact on the economy, particularly on the income of the
hospitality, leisure and retail sectors and their supply chains. Whilst overall rent collection has increased, total rent arrears across the
commercial sector remain significant.

6. In April 2021, government launched a call for evidence (across England) which invited landlords, tenants, and other interested parties to
outline their experiences negotiating settlements of rent debt. Additionally, the call for evidence sought views on options for withdrawing or
replacing the tenant protection measures that were then in place. These measures included a moratorium on forfeiture, restrictions on the
use of the Commercial Rent Arrears Recovery (CRAR) process, and restrictions on issuing a winding-up petition on the basis of a statutory
demand, for the non-payment of rent. See the results and analysis of the call for evidence
(https://www.gov.uk/government/consultations/commercial-rents-and-covid-19-call-for-evidence/outcome/call-for-evidence-on-commercial-rents-responses-

and-analysis).

7. In addition to this, government has continued to engage extensively with landlord and tenant groups, particularly small businesses,
following the publication of the voluntary sector-led Code in June 2020. We are grateful to those involved for this engagement and for their
feedback on this Code and in developing the arbitration process now set out in the Act.

8. The government’s policy aim is to preserve otherwise viable businesses and the millions of jobs that they support. In light of this and
following analysis of responses to the Call for Evidence, government introduced legislation which came into force on 24 March 2022 to
support the resolution of commercial rent debt (including service charges and insurance) accrued during the pandemic. Detail on the Act is
set out in Part Two of this Code.

Purpose

9. As noted above; the government’s intention is that, where possible, rent debt accrued as a result of the COVID-19 pandemic should not
force an otherwise viable business to cease operating. Contractual commitments should be respected as far as possible while achieving a
proportionate balance between the interests of landlords and tenants.

10. This Code is therefore intended to assist landlords and tenants in resolving disputes relating to rent owed as a result of premises having
been closed or having had business restricted during the COVID-19 pandemic. The Code seeks to do this by:

a. providing guidance on behaviours and negotiation aimed at assisting any business to resolve unpaid rent and to promote best practice
within landlord and tenant relationships; and

b. providing guidance on the Act, including statutory guidance about how landlords and tenants are to make a reference to arbitration and
explaining the modifications made by the Act to remedies for unpaid rent.

11. Although guidance on the Act will be of most relevance to landlords and tenants with disputes that are in scope of the Act, non-eligible
landlords and tenants may find it useful to refer to the Act’s underlying principles when attempting to resolve unpaid rent debt via
negotiations.

12. See guidance to assist arbitrators (https://www.gov.uk/government/publications/arbitration-on-rent-debt-relief-for-businesses-affected-by-
coronavirus). The intent is that the arbitration process, including the paperwork required, is simple and streamlined, enabling cases to
conclude rapidly and landlords and tenants to return to business as usual.

Government objectives for all commercial tenancies

13. Itis in the interests of both landlords and tenants to enable otherwise viable businesses to continue operating following the end of
COVID-related measures. As such, we encourage landlords and tenants to negotiate regardless of whether their rent debts fall within scope
of the Act.

14. The legal position remains that tenants are liable for covenants and payment obligations contracted under the lease, unless this is
renegotiated by agreement with landlords, or some relief is given as a result of the arbitration process explained within Part Two of this
Code.

15. Our expectation therefore remains that tenants who are able to pay their rent debt in full should do so. However, we recognise the
extreme impact closure requirements had on certain businesses, and we therefore encourage landlords and tenants to work together.
Tenants who are or would be viable if not for rent debt, and who are unable to pay in full should, in the first instance, negotiate with their
landlord in the expectation that the landlord will share the burden where they are able to do so and as set out within this Code. This will
allow landlords to support those tenants who are in need and might otherwise be unable to continue trading.

16. Many parties have already reached agreements, including by using this Code and its predecessor; however, we recognise that there are
also circumstances where parties have been, or will be, unable to reach agreement by themselves. We encourage parties to negotiate as
far as possible using the advice in the ‘Negotiation’ section of this Code. For businesses in England and Wales who are in scope of the Act,
and where negotiation has been exhausted, we have made binding arbitration available (see Part Two).

Existing agreements

17. As stated above, some landlords and tenants have already come to agreements in response to COVID-19 and have followed best
practice in doing so. Any existing agreements should continue to be honoured, and neither this Code, nor the Act, change that.

18. We recommend that tenants make clear to landlords which periods any rent payments made relate to. Tenants who owe more than one

instalment of rent have a right to specify the period a payment should be attributed to. Tenants are encouraged to communicate clearly to
landlords which period of rent a payment is for, and to set this out in writing, even if the landlord agrees.

https://www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-code-of-practice-following-the-covid-19-pandemic

4/25


https://www.gov.uk/government/consultations/commercial-rents-and-covid-19-call-for-evidence/outcome/call-for-evidence-on-commercial-rents-responses-and-analysis
https://www.gov.uk/government/publications/arbitration-on-rent-debt-relief-for-businesses-affected-by-coronavirus

08/04/2022, 13:30 Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

19. For parties in scope of the Act, if a tenant pays rent after the protected period (see Annex A) and either before or during the moratorium
period, without appropriating it to a particular period, it must be used for unprotected rent before it can be used to cover protected rent
(explained in Part Two).

Part One: Non-statutory guidance applicable to all tenancies

20. The following guidance on negotiation is non-statutory and can be used by parties both inside and outside of the arbitration system
under the Act to facilitate constructive dialogue.

21. We recognise the difficulties that many landlords and tenants are facing, particularly those that were affected by the closures during
lockdowns. Not all tenants will be in the same position as they previously were in terms of ability to pay rent and it may be in the interest of
both landlord and tenant to reach new arrangements for unpaid rent (if they have not already done so). We hope this Code will help provide
options for tenants and landlords to discuss, and that this will in particular help smaller businesses without access to significant legal or
other resources.

22. Government encourages all landlords and tenants with outstanding rental debts owed following the pandemic to negotiate in the first
instance. Should an application to arbitration be made under the Act they may continue to negotiate in parallel.

Behaviours to be exhibited by landlord and tenant for all tenancies

23. When negotiating rent arrears, or undertaking binding arbitration under the Act, the landlord and tenant should attempt to exhibit the
following behaviours:

a. transparency and collaboration: landlords and tenants have a mutual interest in business continuity that reaches far beyond the extent
of this pandemic. They are economic partners, not opponents. Therefore, in all dealings with each other, in relation to this Code and the
COVID-19 pandemic, they should act reasonably, transparently and in good faith. This should not affect any requirements for
reasonableness and commercial confidentiality which exist in any regulatory regime or in relation to legislation;

b. a unified approach: landlords and tenants should endeavour to help and support each other in all of their dealings with other
stakeholders including governments, utility companies, banks, financial institutions, and others to achieve outcomes reflecting this code’s
objectives, and to help manage the economic and social consequences of COVID-19;

c. act reasonably and responsibly: landlords and tenants should operate reasonably and responsibly, recognising the impact of COVID-
19, in order to identify mutual solutions where they are most needed; and

d. a swift resolution: having regard to the above behaviours, and the future post-COVID-19 economy, landlords and tenants should act to
avoid costly or burdensome processes by ensuring we resolve disagreement as quickly as possible whilst acknowledging that such haste
should not unintendedly undermine the rights held by either party.

24. We recommend that parties adhere to these behaviours to assist during negotiations including, for example, where parties decide not to
apply for arbitration or are not eligible to apply. Whilst these behaviours are non-statutory, we expect those parties who decide to apply for
arbitration to also adhere to them during each stage of the process.

Negotiation (for all commercial tenancies)

25. We encourage all landlords and tenants to attempt negotiation regardless of whether the debts owed are in scope of the Act. If
agreement is reached, we recommend that parties confirm this between themselves, formally and in writing. Where parties reach an
agreement, the arbitration process will not override this.

26. Tenants experiencing temporary severe hardship because of the impact of COVID-19 should feel able to approach their landlords to
discuss and negotiate rent owing or other support available to them. Landlords should consider a reasonable case put forward by a tenant
in such distress and whether some temporary arrangement the landlord can reasonably offer might enable the tenant to survive.

27. Each relationship will need to respond to these circumstances differently. We encourage landlords and tenants to consider the
principles, viability statements and evidential requirements of the Act (see Part Two below). We also recognise that there are many
businesses including, for example, supply chain businesses that closed and others that may have found it uneconomical to open, that do
not sit within the legislation but were impacted. Here we strongly support landlords and tenants coming together to use the principles and
methods set out in the Act to negotiate and come to an agreement on outstanding rent arrears that protect the viability of the tenant
business whilst not threatening the solvency of the landlord, thus benefitting the wider economy.

28. Tenants will need to show landlords sufficient evidence to substantiate their need for assistance with rent. The types of evidence that
should help to substantiate the need for assistance are outlined in Annex B. Landlords may wish to make clear the impact of late or non-
payment of rent on their own circumstances. Where the tenancy forms one of many such tenancies for landlord or tenant then this may be
relevant to the discussions.

29. The relationship between landlord and tenant is defined by law and parties may wish to seek legal advice when agreeing payment
arrangements.

30. We recognise there will be cases where landlords and tenants negotiate following the advice set out within this Code, but are, or have
been, unable to reach a specific agreement. They might both feel that a negotiated outcome could still be achieved, and therefore they
should consider alternative means of resolving their dispute, such as a third-party mediator who could be employed by mutual agreement of
tenants and landlords to help facilitate negotiations (if the cost of this is proportionate and with the understanding both sides would bear
their own costs).

31. Where either party chooses not to use alternative dispute resolution or the process used failed to resolve the dispute, the parties would
not be prevented from applying for statutory arbitration (even if the alternative process was mandatory under the lease). See further
information on alternative dispute resolution (https://www.gov.uk/government/publications/alternative-dispute-resolution-for-consumers/alternative-
dispute-resolution-for-consumers).

Part Two: The Commercial Rent (Coronavirus) Act 2022

32. The Act aims to support the resolution of commercial rent debt accrued during the pandemic by establishing a system of binding
arbitration which has been specifically designed to meet government’s aims as expressed at the beginning of this Code.
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33. The above legislation applies in relation to premises in England and Wales. It does not apply substantively in relation to premises in
Scotland or Northern Ireland but use of and adherence to this Code as set out in the ‘Behaviours’ and ‘Negotiation’ sections in Part One is
encouraged where appropriate.

34. Many landlords and tenants have already reached agreement on rental debts accrued during the pandemic and the government
continues to encourage negotiation in respect of unresolved debts, as set out in the ‘Negotiation’ section of this Code. Where agreement
cannot be reached the binding arbitration process provides a legal process for landlords and tenants, whose businesses are in scope (see
section below entitled “Scope: how do | know if my dispute is eligible for arbitration?”), to have their case resolved by arbitration. Any award
will be consistent with the principles set out in the Act, as detailed by this Code and consistent with the aims set out within the preceding
sections. Further information on the process is set out below.

Scope: how do | know if my dispute is eligible for arbitration?

35. Under the Act, a dispute is eligible for arbitration where the tenant and the landlord under a “business tenancy” are “not in agreement”
as to the resolution of “the matter of relief from payment” of a “protected rent debt.” A reference to arbitration should not be attempted if the
dispute is not eligible for arbitration and a reference may be refused by an approved arbitration body if it is obviously ineligible. In addition,
the Act requires an arbitrator to dismiss an ineligible reference.

36. In working out whether a dispute is eligible for arbitration, a party should check the following points before making any reference to
arbitration:

a. am | party to a “business tenancy”?

b. is there unpaid rent in the form of “protected rent debt” in relation to that business tenancy?
c. is there a dispute in relation to the matter of relief from payment of that protected rent debt?
d. is the tenant the subject of a CVA, IVA, or compromise or arrangement?

37. The below is a high-level summary of the relevant concepts to help landlords and tenants answer these questions. For more detail,
please see section 4 of the Statutory Guidance to Arbitrators (https://www.gov.uk/government/publications/arbitration-on-rent-debt-relief-for-
businesses-affected-by-coronavirus).

What is a “business tenancy”?

38. A “business tenancy” is a tenancy to which Part Il of the Landlord and Tenant Act 1954 (the “1954 Act”) applies, i.e. a tenancy
comprised of property which is or includes premises that are occupied by the tenant for business purposes, or business and other purposes.
A tenancy that has been contracted out of the security of tenure provisions of the 1954 Act is still a business tenancy for these purposes.
The Act’s arbitration process is available between the landlord and tenant under the business tenancy.

39. What if my business tenancy is one of a chain of tenancies for the same premises (i.e. the business in occupation leases the premises
from a landlord, who is themselves leasing from another landlord and so on)? Only the business tenancy under which the tenant occupies
the premises is in scope. Government has taken this targeted approach to enable the arbitration system to return the commercial rent
market to normal operations as quickly as possible. However, there are other provisions to be aware of:

a. the arbitrators’ principles (see section below on ‘Application of the Principles’) require that an award preserves the landlord’s solvency. To
assess the landlord’s solvency, its liabilities under other tenancies must be taken into account as part of its financial position. Landlords can
therefore raise their own obligations to pay rent, when demonstrating their ability to afford concessions; and

b. if a superior landlord (such as the landlord of the tenant’s landlord) enforces their right of forfeiture in relation to their superior tenancy
during the moratorium period (see paragraph 125 below) and a tenant in scope of the Act applies for relief from forfeiture, any protected rent
debt cannot count against them when the court decides whether to grant that relief.

What is “protected rent debt”?

40. “Protected rent debt” is a debt for “unpaid rent” under a “business tenancy” (see above) which was “adversely affected by coronavirus,”
and where that rent is “attributable to occupation during a “protected period™.
41. “Rent” for the Act’s purposes means one or more of the following, payable by the tenant to the landlord (or person acting for the

landlord):

a. an amount payable for possession and use of the premises to which the tenancy relates, whether or not that payment is described as
‘rent’ in the tenancy;

b. an amount payable as a service charge; and
c. interest due on any unpaid amount of (a) or (b) above.
42. VAT chargeable on any of the amounts in (a) to (c) above is included in the meaning of ‘rent.’

43. When was a business tenancy “adversely affected by coronavirus™? If the whole or part of the business carried on by the tenant at or
from the premises comprised in the tenancy, or if the whole or part of the premises themselves, were subject to a “closure requirement”
under coronavirus regulations during a “relevant period,” the business tenancy was adversely affected by coronavirus:

44. A “closure requirement” is a requirement specified in coronavirus regulations to close either premises (or parts of premises), or
businesses (or parts of businesses) of a specified description. It does not matter if certain limited activities were allowed at the premises as
an exception to the closure requirement. If businesses that were required to close their business or premises were still allowed by the
regulations to do certain activities, these activities should be disregarded when determining whether a tenancy was adversely affected by
coronavirus and so within scope of the arbitration process.

45. For example, certain retail businesses were required to close during some periods, but could make deliveries or respond to online,
telephone or postal orders (without admitting customers). This is a closure requirement, despite the exception. Where regulations required
specified business or premises, or parts of these, to be closed at particular times each day, this counts as a closure requirement.
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46. A “relevant period” is a period within the time from 2pm on 21 March 2020 until 11.55pm on 18 July 2021 (for premises in England) or
6am on 7 August 2021 (for premises in Wales). This means that if a business was subject to a closure requirement for any period within
these times and dates, the tenancy was adversely affected by coronavirus.

47. When is protected rent debt attributable to occupation during a “protected period”? The “protected period” began on 21 March 2020 and
ends with the last day on which all or part of the tenant’s business carried on at or from the premises, or the premises itself (or part of the
premises), was subject either to a “closure requirement” (see paragraph 44 above) or to a “specific coronavirus restriction” (note that for
premises in England, the last day of the protected period cannot be later than 18 July 2021. For premises in Wales, the last day of the
protected period cannot be later than 7 August 2021).

48. A “specific coronavirus restriction” is a restriction or requirement, other than a closure requirement (see above) which:
a. was imposed by coronavirus regulations; and

b. regulated the way in which a business of a specified description (or part of it) was to operate, or the way in which premises of a specified
description (or part of it) were to be used.

49. Are general restrictions which apply more widely than to specific business premises “specific coronavirus restrictions”? No — an
obligation to carry out a risk assessment at all places of work would not meet the test. In addition, a requirement to display or provide
information on certain premises would also not amount to a specific coronavirus restriction.

50. What if only some of my rent can be attributed to a protected period? Only that rent which can be reasonably attributed to a ‘protected
period’ will be protected rent for the purposes of the Act. For example, if a full quarter’s rent is outstanding but only part of that quarter is
within the ‘protected period,’ then only the proportion of unpaid rent which is reasonably attributable to the protected period will be protected
rent.

51. For a business for which the protected period ends on 18 July 2021, if rent due in June 2021 is unpaid and this rent relates to 3 months
starting with the payment date, the amount attributable to the June quarter date to 18 July is protected and the amount attributable to 19
July onwards is not. If the lease makes provision for how to apportion rent, then that contractual method should be used to calculate the
amount of protected rent in scope of the Act. Tenants can apply for arbitration for rent instalments which partially comprise protected rent,
even if a lease requires instalments to be paid in full.

52. If a debt is attributable to a protected period, is the interest chargeable in relation to it also attributable to the protected period? Yes, for
example, where the underlying debt is attributable to occupation within the protected period and is a ‘protected rent debt,” any unpaid
interest which has accrued in respect of that debt is also attributable to the protected period and is also ‘protected rent debt.’

53. When calculating the tenant’s period of occupation, does it matter what time of day occupation started or ended? No, for the purposes of
calculating a tenant’s period of occupation, the whole of both the start and end dates are treated as included in full.

54. A summary of the protected periods for businesses affected can be found in Annex A to this Code. For example, for a clothing shop in
England the protected period ran from 21 March 2020 to 12 April 2021 (when non-essential retail was allowed to re-open); and for a café in
England the protected period ran from 21 March 2020 to 18 July 2021 (whilst they were able to open before, this was when restrictions
ended on table booking size as did the requirement for customers to eat while seated). The protected period for similar businesses in Wales
ran from 21 March 2020 to 7 August 2021 (if the restaurant is licensed), when restrictions on retail and licensed premises ended.

55. Are there particular circumstances or types of unpaid rent to be aware of? Yes:

a. if before 24 March 2022 a landlord drew down an amount from a tenancy deposit to meet all or part of a rent debt that would otherwise
have been a protected rent debt, and the tenant has not made good any shortfall in the deposit, that rent is treated as unpaid, and the
amount drawn down in respect of that debt is treated as a protected rent debt. This means that an arbitrator can consider and make an
award about any part of a protected rent debt which the landlord has drawn down on the tenancy deposit to cover. Depending on the award,
the tenant may be relieved from having to make good any shortfall in the deposit — this is because the Act treats making good the shortfall
as paying, in respect of such rent. See paragraph 134 for explanation of the Act’s temporary moratorium on drawing down on, and topping
up, tenancy deposits in certain circumstances; and

b. if judgment has been given in favour of the landlord before 24 March 2022, on a debt claim issued on or after 10 November 2021 for or
including protected rent debt, then the part of the judgment debt relating to protected rent debt can be referred to arbitration. This is
provided the judgment debt is unpaid. See paragraph 129 for further detail.

Is there a dispute in relation to the matter of relief from payment of a protected rent debt?

56. Assuming other eligibility requirements are met, there must also be a dispute between landlord and tenant where they cannot agree on
whether the tenant should get relief from payment from a protected rent debt. Relief from payment can be one or more of:

a. writing off the debt (in whole or in part);
b. giving the tenant time to pay the debt (in whole or in part), including by way of instalments; and/or
c. reducing or writing off any interest payable by the tenant under the terms of the tenancy in relation to all or part of the debt.

57. There will be no dispute where the landlord and tenant have already reached an agreement on the matter of relief from payment. In line
with the behaviours in this Code, we would expect and would recommend that whenever possible, landlords and tenants should reach an
agreement since arbitration under the Act is intended to be a last resort.

58. To avoid unnecessary references to arbitration, we recommend the parties confirm any agreement reached, formally and in writing. The
Act does not detail formalities for an agreement, as usual principles apply. If one party considers they have not reached an agreement so
makes a reference to arbitration, but the other considers they have, then the arbitrator would assess whether there is an agreement,
applying the usual tests for binding agreements.

59. Where agreement cannot be reached, the parties must carry out the pre-arbitration steps before a reference can be made to arbitration.
These are described in the section below.
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60. Note that if during the course of the arbitration the parties reach a settlement on the matter of relief from payment of protected rent debt,
the arbitrator must record the settlement in an agreed award and then terminate the arbitration. That award has the same effect as any
other award under the Act and is binding on the parties.

Is the tenant subject to a CVA, IVA, or compromise or arrangement?

61. A reference to arbitration may not be made where the tenant is subject to any of the following which relates to protected rent debt:
a. a company voluntary arrangement that has been approved under section 4 of the Insolvency Act 1986 (‘CVA));
b. an individual voluntary arrangement that has been approved under section 258 of the Insolvency Act 1986 (‘IVA'); or

c. a compromise or arrangement that has been sanctioned under section 899 or 901F of the Companies Act 2006 (‘compromise or
arrangement’).

62. If the tenant is a debtor under a CVA, IVA, or a ‘compromise or arrangement’ relating to any protected rent which has been proposed or
applied for and is awaiting a decision, then the parties may refer a matter to arbitration. However, an arbitrator may not be appointed, no
formal proposal may be made by the respondent, and neither party may make a revised formal proposal, whilst the decision is pending.

63. If the CVA, IVA, or ‘compromise or arrangement’ is approved or sanctioned, then the arbitration cannot progress, as an arbitrator may
not be appointed and no formal proposals may be made by the respondent, or no revised formal proposal may be made by either party. If
the CVA, IVA, or ‘compromise or arrangement’ is not approved or sanctioned then, once this decision has been made, an arbitrator can be
appointed, and respondent can make a formal proposal and either party may make a revised formal proposal, so that the arbitration can
proceed.

Stage 1: Statutory guidance on making a reference to arbitration at the pre-arbitration stage

64. Important: the information provided in this section regarding Stage 1 of the arbitration process is statutory guidance issued to landlords
and tenants about making a reference to arbitration under the Secretary of State’s power in section 21(1)(b) of the Act.

65. It is open to either the landlord or tenant to make a reference to arbitration and they have until 23 September 2022 to do so (unless the
Secretary of State extends the period for making a reference by regulations).

66. Before a reference can be made to arbitration, the Act requires the parties to carry out the pre-arbitration steps:

a. the party intending to make a reference (the applicant) notifies the other party (the respondent) of its intention to make a reference. Our
recommendation is that this should be done via a letter of notification. We also recommend that the applicant use this as a final opportunity
to settle the dispute and so the letter of notification should include an offer of settlement supported by any appropriate evidence in line with
the behaviours, principles and documentation set out in the corresponding sections of this Code;

b. the respondent does not have to respond to the applicant’s notification but if it wishes to do so it has 14 days to submit a response. We
recommend the respondent also uses the response as a final opportunity to settle the dispute so should either accept the applicant’s offer
included with the notification or submit its own offer. If the respondent is submitting their own offer that should be supported by any
appropriate evidence in line with the behaviours, principles and documentation set out in the corresponding sections of this Code; and

c. when the applicant can make the reference to arbitration will depend on whether the respondent has submitted a response. If the
respondent has submitted a response, the reference can be made once 14 days (after the day on which the response was received) have
expired. If the respondent has not submitted a response, a reference can be made after 28 days have expired beginning with the day on
which the applicant served its notification.

67. Once the pre-arbitration steps have been carried out, the applicant can make a reference to arbitration. It does this by making a written
application to an arbitration body approved by the Secretary of State requesting the appointment of an arbitrator. See a list of those bodies
(https://www.gov.uk/government/publications/apply-for-role-of-arbitration-body-to-manage-rent-related-disputes-process-and-form); applications will be
able to be made online. An example of what the arbitration referral form may look like can be found at Annex D of this Code.

68. The approved arbitration body is required by the Act to maintain a list of arbitrators that are available and suitable by virtue of their
qualifications or experience. It will appoint an arbitrator from that list to deal with the applicant’s case.

69. Arbitration fees: the applicant must pay the arbitration fees (the fees and expenses of the arbitration body and of the arbitrator) in
advance (the expectation is those should be paid at the time the reference is made). Under the Act the parties have the right to request an
oral hearing. Where one of the parties requests an oral hearing, that party must pay the hearing fees in advance. If both parties request an
oral hearing, they are jointly and severally liable to pay the hearing fees in advance. Approved arbitration bodies will list their schedule of
fees on their websites.

70. The applicant should be aware that the Act requires the reference to arbitration to include a formal proposal for resolving the dispute
(see paragraph 96 below for further details).

71. Consolidation of arbitration proceedings: there may be situations in which the tenant and landlord are in dispute in relation to
protected rent debts for multiple business tenancies. Our recommendation would be for the applicant (or respondent) to indicate to the
approved arbitration body that there are multiple eligible disputes which could be consolidated into a single set of arbitration proceedings.
This is because there may be significant advantages to consolidating proceedings, including a reduction in the cost of arbitration, an
increase in the speed of resolution and a reduction in inconsistent arbitration awards.

72. Landlords and tied pub tenants in England and Wales may be within scope of the Act and at the same time within scope of the Pubs
Code: The Pubs Code etc. Regulations 2016. The Act does not affect the provisions of the Pubs Code.

Stage 2: Arbitrator’s determination of eligibility (inc. viability of the tenant’s business)
73. Once an approved arbitration body has appointed an arbitrator, under Stage 2 of the process, the arbitrator is required to determine
whether the dispute is eligible for arbitration (which is why it is important for the applicant to ensure that the dispute is eligible in the first

place before making a reference).

74. Under the Act, the arbitrator is required to dismiss a reference to arbitration where:
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a. the tenancy in question is not a “business tenancy;”

b. there is no “protected rent debt;” or

c. the parties have reached an agreement to resolve the matter of relief before the reference to arbitration was made.

75. A high-level summary of those concepts is in the section above entitled “Scope: how do | know if my dispute is eligible for arbitration?”

76. In addition, at Stage 2, as part of the consideration as to whether the dispute is eligible for arbitration, the arbitrator also assesses the
viability of the tenant’s business. The arbitrator is required to dismiss the reference to arbitration if they determine that (at the time of the
assessment) the tenant’s business is not viable, and also would not be viable even if the tenant were given relief from payment, of any kind.
If they determine that the tenant’s business is or would be viable if given relief, then arbitration may proceed to Stage 3 (see below).

Background on viability

77. One of the aims of the Act is to ensure viable tenant businesses can continue to operate to facilitate a return to normal market
operation. However, viable business models will differ from party to party and across sectors. For example, profit margins can vary
significantly between industries and sectors.

78. As a result, viability is deliberately not specifically defined in the Act or in guidance, in order to account for the vast array of different
business models both within and between sectors. Instead, the government has sought to provide helpful tools and suggested evidence to
assist in the assessment of viability.

79. In making that assessment a key question is whether, protected rent debt aside, the tenant’s business has, or will in the foreseeable
future have, the means and ability to meet its obligations and to continue trading.

80. That said, the concept of “viability” used in the Act is specifically for the purposes of the Act and is not intended to have broader
application. For example, it is not an assessment as to whether the tenant’s business is solvent.

81. It is primarily for the tenant to demonstrate the viability of their business so tenants are advised to compile the necessary evidence and
explanations in advance of arbitration proceedings, considering the below.

82. Note that the viability of the tenant’s business is considered again at Stage 3 of the arbitration process. However, at Stage 3 the key
consideration is, having already established at Stage 2 that the tenant’s business is viable or would be viable (if given relief), how much can
the tenant afford to pay and how quickly whilst preserving the solvency of the landlord. See below for further details.

Requirements in the Act for assessing viability

83. In assessing the viability of the business of the tenant, the arbitrator must, so far as known, have regard to the following:
a. the assets and liabilities of the tenant, including any other tenancies to which the tenant is a party;

b. the previous rental payments made under the business tenancy from the tenant to the landlord;

c. the impact of coronavirus on the business of the tenant; and

d. any other information relating to the financial position of the tenant that the arbitrator considers appropriate.

84. In making this assessment, the arbitrator must disregard the possibility of the tenant borrowing money or restructuring their business.
The rationale is that if a business took on more debt to become viable for the purposes of arbitration under the Act, they would likely be
delaying the problem and risking their long-term viability.

Indicators in guidance to arbitrators which may be used to determine viability

85. The statutory guidance to arbitrators contains a table of indicators plus categories of evidence to which the indicators can be applied
which arbitrators may use to assess the viability of the tenant’s business. For ease of reference, that table is replicated in Annex E of this
Code.

86. There is no one indicator that can be used to determine whether a business is viable and whether an indicator is relevant will depend on
the circumstances of each case. In addition, no one indicator is more important than another.

87. The volume of evidence examined should be proportionate to the scale and complexity of the tenant’s business. A small business
tenant should not be expected to supply a large volume of documentation or complex financial analysis. Arbitrators are aware that smaller
businesses may find it challenging to provide predictions on their future profitability, detailed financial records, or liquidity or other ratios as
compared to a larger business. It is not expected that tenants incur additional significant expense in obtaining evidence that is not readily
available to them.

88. That said, both parties should be aware that the better the quality of the information provided, the more that it will assist the arbitrator.
With that in mind, to the extent it is able to do so, the tenant may wish to consider producing some of the evidence listed in the table of
indicators to help the arbitrator.

89. At the very minimum the tenant should provide at least the previous year’s full bank account information, including savings accounts,
current accounts and loan accounts. Where the tenant’s business is not incorporated, it may be necessary to provide personal bank
account information. Where these (and/or other records) show the tenant has a good track record of paying rent, and has no substantial
new debts, that is likely to be strong evidence that the tenant is viable.

90. Other information where available will also be generally useful to the arbitrator, such as financial accounts for each financial year after
March 2019 or management accounts for each financial month/year after March 2019.

91. The arbitrator may take into account whether information has been verified by a third party such as an auditor, but tenants are not
required under the Act to produce audited records. However, where audited accounts are not available it would be useful for the tenant to
provide the arbitrator with bank account information including any saving accounts, loan accounts and current accounts for each financial
year after March 2019.
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92. If the tenant is able to do so it would also assist the arbitrator to provide measures such as the net profit margin or gross profit margin
prior to the protected period, compared to after closure requirements or specific restrictions ended for the business in question. The
arbitrator also has the power to require evidence to be produced if where necessary.

93. If the arbitrator determines that the tenant’s business is viable or would be viable (and assuming the reference to arbitration has not
been dismissed for other reasons relating to eligibility) then the arbitration will progress to Stage 3 which concerns whether the tenant
should be given any relief from payment of protected rent debt and if so, what relief.

Stage 3: Consideration of proposals for resolving the dispute over protected rent debt
Introduction

94. If the arbitration process has progressed to Stage 3, the arbitrator will have already established that the dispute is eligible, and that the
tenant’s business is viable or would be viable if given relief. The main concern at Stage 3 is whether the tenant should be given relief from
payment of the protected rent debt, and if so, what relief.

95. Usually in arbitration the parties submit statements of claim and defence etc. which the arbitrator considers before coming to a judgment
and making an award. However, under the Act there is a special process for resolving the dispute which deviates from this normal practice.
The parties submit formal proposals which put forward what relief (if any) the tenant should get from payment of the protected rent debt
applying the principles of section 15 of the Act and accompanied by supporting evidence. The arbitrator assesses the proposals against the
principles in section 15 and that forms the basis of the arbitrator’s award. The process is set out below in more detail, with the principles as
set out in the Act at paragraph 103.

Submission of formal proposals

96. Under the Act, a formal proposal is a proposal which is:

a. made on the assumption that the arbitrator is required to resolve the matter of relief from payment of a protected rent debt;
b. specified as made for the purposes of section 11 of the Act;

c. given to the other party and to the arbitrator;

d. accompanied by supporting evidence; (see suggested non-exhaustive list at Annex B); and

e. verified by a statement of truth.

97. It is worth bearing in mind that the stronger and more coherent the supporting evidence provided for a formal proposal the more
persuasive that proposal will be to an arbitrator.

98. As mentioned in paragraph 70 above, the applicant must include its formal proposal with the reference.

99. The respondent has the option to (but is not required to) within 14 days (beginning with the day on which the applicant’s proposal is
received), put forward its formal proposal. The parties may agree an extension to that 14-day time limit, or the arbitrator can extend if that
would be reasonable in all the circumstances.

100. Either party may submit one revised proposal accompanied by further supporting evidence. A party has 28 days to do so beginning
with the day on which it gave its original formal proposal to the other party. The parties may agree an extension to that 28-day time limit, or
the arbitrator can extend if that would be reasonable in all the circumstances.

101. As stated in paragraphs 61 to 63 above:

a. if the tenant is a debtor under a CVA, IVA, or ‘compromise or arrangement’ relating to any protected rent which has been proposed or
applied for and is awaiting a decision, then the parties are not prevented from making a reference to arbitration. However, an arbitrator may
not be appointed, and no formal proposal may be made by the respondent or no revised formal proposal by either party, whilst the decision
is pending; or

b. if the CVA, IVA, or ‘compromise or arrangement’ is approved or sanctioned, then the arbitration cannot progress, as an arbitrator may not
be appointed, and those formal proposals set out in (a) above may not be made. If the CVA, IVA, or ‘compromise or arrangement’ is not
approved or sanctioned then, once this decision has been made, an arbitrator can be appointed and the parties may make formal proposals
as above, so that the arbitration can proceed.

Application of the principles

102. In determining what relief if any the tenant should receive, the arbitrator must consider the final proposal put forward by a party (a final
proposal being a party’s revised formal proposal or if it hasn’t made a revised proposal, its original formal proposal).

103. The arbitrator must then apply the principles in section 15 of the Act to the final proposals. Those principles are that:

a. any award should be aimed at preserving or, as the case may be, restoring and preserving the viability of the business of the tenant, so
far as that it consistent with preserving the landlord’s solvency; and

b. the tenant should, so far as it is consistent with the first principle to do so, be required to meet its obligations as regards the payment of
protected rent in full and without delay.

104. Having already assessed whether the tenant’s business is or would be viable at Stage 2 of the process, the focus here at Stage 3 is on
the extent to which a tenant can pay a protected rent debt considering, on the one hand, the viability of the tenant’s business, and on the
other hand, the solvency of the landlord — so a balance between the parties is achieved.

105. The Act requires the arbitrator to consider certain factors when assessing the viability of the tenant’s business (whether at Stage 2 or
Stage 3). See paragraph 83 above.

106. For the purpose of assessing the landlord’s solvency, a landlord is “solvent” unless the landlord is, or is likely to become, unable to pay
their debts as they fall due. In assessing this, the arbitrator must, so far as known, have regard to:
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a. the assets and liabilities of the landlord, including any other tenancies to which the landlord is a party; and
b. any other information relating to the financial position of the landlord that the arbitrator considers appropriate.

107. The parties should note that the arbitrator is not required to seek out information from them (although has the power to do so). As
such, tenants should ensure they provide sufficient information to prove their viability. Landlords do not necessarily have to provide
evidence of their solvency unless the landlord’s case is that the tenant’s proposal would affect its solvency, in which case, the landlord
should provide evidence to back this up.

108. In making an award on the matter of relief from payment of protected rent debt, the arbitrator applies the principles in section 15 to the
final proposal(s) as follows:

Consistency of proposal(s) with the

Scenario Award made on matter of relief from payment

principles
E?otgozzrltsles submit final Both proposals are consistent Award made in terms of the most consistent proposal
Both parties submit final Only one proposal is consistent Award made in terms of that consistent proposal

proposals

Whatever award the arbitrator considers appropriate applying
the principles

Both parties submit final Neither final proposal is consistent
proposals

nggzsly submits a final That proposal is consistent Award made in terms of that consistent proposal
Whatever award the arbitrator considers appropriate applying
the principles

One party submits a final

proposal That proposal is not consistent

109. The awards which the arbitrator may make are either to give the tenant relief from payment of the protected rent debt, or to state that
the tenant is to be given no relief from payment.

110. Where the arbitrator’s award gives the tenant time to pay an amount (including an instalment), the payment date must be within a
period of 24 months beginning with the day after the date of the award.

Publication of the award

111. The arbitrator must publish the award together with the reasons for making it. The award must exclude confidential information, unless
the person to whom that information relates consents to its publication.

112. Confidential information means:

a. commercial information relating to a party or any other person which, if disclosed, would or might significantly harm the legitimate
business interests of that person; or

b. information concerning an individual’s private affairs whose disclosure would or might significantly harm that individual’s interests.

113. In practice, the arbitrator will likely be reliant on the parties to state which parts of the award they think should be redacted or excluded
on the basis that the information is confidential information and the reasons why that information is confidential. It is recommended that the
parties provide a sufficient explanation accompanied by evidence if necessary or appropriate.

Effect of an award

114. An award made under the Act is final and binding. If an award gives relief from payment, it alters the terms of the tenancy in relation to
the protected rent debt, so that the tenant no longer has an obligation to pay the original debt as under the tenancy but must pay in
accordance with the award. A tenant that complies with an award under the Act will not be in breach of the tenancy on the grounds that they
did not pay an amount written off by the award, nor that they paid later than the tenancy originally required.

115. If rent is ultimately paid by a guarantor or former tenant after an award is made giving relief from payment, the award affects their
liability too, so they are not liable to pay any amount written off by the award, nor to pay an amount payable under the award until it
becomes due under the award. This includes a guarantor who has indemnified the tenant.

116. The final and binding nature of an award does not affect the tenant’s right to challenge the award. Awards made under the Act may be
challenged or appealed via sections 67 to 71 of the Arbitration Act 1996 (subject to the modifications made by the Act to section 68 of the
Arbitration Act 1996).

Part three: Remedies and measures

Temporary moratorium on remedies and measures for debts not in scope of the Act

England and Wales

117. To provide the time to introduce and pass the Act, a moratorium on forfeiture and restrictions on the use of CRAR remained in place in
England and Wales, ending on 24 March 2022. Restrictions on winding up petitions for inability to pay debts, including in relation to rent
debts, applied until 31 March 2022. A temporary moratorium on other remedies and measures applies under the Act, for those in scope of

the arbitration process.

118. For debts that are not in scope of the binding arbitration process, landlords are able to exercise their ordinary enforcement rights in the
ways they did prior to the restrictions above. Action can be taken in respect of:
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a. non-payment of rental arrears attributable to periods prior to 21 March 2020 and from the end of the protected period onwards;
b. tenants that fall outside the scope of the Act, for non-payment of rental arrears accrued at any time; and

c. interest on rent liabilities attributable to periods outside of the protected period.
Scotland

119. In Scotland, anti-irritancy measures for non-payment of rent expired on 30 March 2022. Evictions in Scotland have therefore returned
to 14 days’ notice rather than the previous 14 weeks’ notice required by the anti-irritancy measures.

Northern Ireland

120. In Northern Ireland the moratorium on forfeiture expired on 24 March 2022. Landlords may now exercise their ordinary enforcement
rights, in respect of tenancies under the Business Tenancies (Northern Ireland) Order 1996, in the ways they did prior to the moratorium.

Remedies and measures for debts in scope of the Act

121. All remedies which are subject to the Act’s temporary moratorium are only restricted in relation to protected rent debt. The Act’s
temporary moratorium on the remedies and measures described in the following paragraphs (except where another timing is indicated) runs
from 24 March 2022 (when the Act was passed) until:

a. 23 September 2022, if neither party makes a reference to arbitration, subject to extension of this period by regulations; or
b. if either party makes a reference to arbitration, when the arbitration concludes.

This period is the “moratorium period.”

122. For situation b. above, an arbitration concludes at whichever of the following times is applicable:

i. when the proceedings are abandoned or withdrawn by the parties, which must be done by both parties together;

ii. if an award is made, when the time period for appeal expires without an appeal being brought — this includes an award dismissing the
reference or stating that no relief is to be given; or

iii. if an appeal is made, when an appeal is finally determined, abandoned, or withdrawn.

If an agreement is negotiated once arbitration has started, this will be recorded in an award, and so the moratorium ends in line with (ii) or
(iii) above.

123. For tenancies within scope of the Act, landlords may not during the moratorium period (as described at paragraph 121 above) enforce
a right of forfeiture or re-entry for non-payment of protected rent debt. This prevents landlords from taking court action or other action such
as re-entering the property or changing the locks. Landlords will not be considered to have waived their right of forfeiture or re-entry due to
this or anything they do in the moratorium period, unless they give an express waiver in writing.

124. Landlords cannot use a tenant’s failure to pay protected rent debt during the moratorium period, to oppose an application for a new
tenancy due to persistent delay in paying rent, under section 30(1)(b) of the Landlord and Tenant Act 1954. However, the Act does not affect
delays in paying other rent that is not protected by the Act.

125. If a superior landlord enforces their right of forfeiture in relation to a superior tenancy in the chain during the moratorium period, then
the failure of the occupying tenant (the tenant in scope of the Act) to pay protected rent debt on time cannot count against them if they apply
for relief from forfeiture in respect of their interest (see paragraph 39 above in relation to tenancies in a chain).

126. Landlords are also prohibited from use of the Commercial Rent Arrears Recovery (CRAR) power in relation to protected rent debt,
during the moratorium period. This prevents giving authorisation to an agent to exercise CRAR in relation to protected rent debt, the agent
giving notice of enforcement to the tenant in relation to protected rent debt, and including protected rent debt in a calculation of net unpaid
rent for the purposes of CRAR.

127. Landlords may not present a winding up petition — including in the Scottish courts — during the moratorium period on the ground that
the tenant company or LLP which owes protected rent debt is unable to pay its debts, unless the tenant also owes the landlord a debt which
is not a protected rent debt.

128. In addition, the Act makes provision about debt claims, use of a tenant’s deposit, appropriation and bankruptcy. There are also
restrictions on CVAs and certain other restructuring arrangements, although these are for a different period to the moratorium period. The
Act prevents landlords from issuing debt proceedings (for County Court or High Court Judgments) for protected rent debt during the
moratorium period (as explained at paragraph 121).

129. If a debt claim includes protected rent debt and was issued on or after 10 November 2021 and before 24 March 2022 (when the Act
came into force), either party may apply to court to stay the proceedings. If they do so, the Act requires the court to stay the proceedings, so
that the dispute can be resolved by arbitration (or by other means). Protected rent debt covered by a judgement given in favour of the
landlord before 24 March 2022, on a claim which was issued on or after 10 November 2021, may be considered in the arbitration process if
it is unpaid.

130. The landlord may not enforce or rely on the judgment debt (or part of it) that relates to protected rent debt, nor any interest on it, whilst
the arbitrator considers the matter during the Act’'s moratorium period. Should an arbitrator award relief from payment, then the judgment
debt relating to protected rent debt would be altered in accordance with that award — that is, the tenant would only owe the amount, and
would only be required to pay within the time, specified in the arbitrator’'s award. An agreement between the parties about relief from
payment of the protected rent debt would have the same effect.

131. If a judgment relates only to protected rent debt and not any other debt and is given in favour of the landlord before 24 March 2022, on

a claim which was issued on or after 10 November 2021, then the registration of the judgment may be cancelled if an award or agreement is
made giving some relief from payment. This can be done once the moratorium period for the debt has ended (see paragraph 121 above).
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The landlord or tenant should notify the court that these conditions are met. See more information on applying to cancel a judgement
(https://www.gov.uk/government/publications/form-n443-application-for-a-certificate-of-satisfaction-or-cancellation). Applicants should state on the court
form that the requirements of this Act are met in respect of the judgment debt.

132. The Act does not allow a bankruptcy petition to be presented against a tenant (such as a sole trader) for inability to pay a debt
specified in a statutory demand or court judgment or order, where that demand was served, or the claim was issued, on or after 10
November 2021 and before the end of the moratorium period and relates to protected rent debt. If such a petition is presented, the court can
make an order or give directions to restore the position to what it would have been without the petition. If a bankruptcy order was made
against a tenant on or after 10 November 2021 but before 24 March 2022, on a creditor’s petition by the landlord, and the order would not
have been made had the Act’s provisions on bankruptcy been in force then, the Act provides for the order to have no effect.

133. The Act’s provisions on debt claims and winding up or bankruptcy apply in relation to claims, petitions, proceedings, and orders against
a tenant or against a guarantor (including where an indemnity has been given) or a former tenant (whether liable under an authorised
guarantee agreement or due to privity of contract). This means guarantors and former tenants are protected from being pursued by these
means for the protected rent debt owed by the tenant, for the periods when these provisions apply.

134. Landlords are also prevented, during the moratorium period, from drawing down on tenancy deposits to cover outstanding protected
rent debt (see paragraph 55). In the case that a landlord has already drawn down on the deposit and used it to cover protected rent debt
before the moratorium period started, the requirement for the tenant to top-up the deposit is suspended during the moratorium period. If the
landlord has used money from the deposit to meet all or part of a protected rent debt and the tenant has not made good shortfall in the
deposit, then this sum can be addressed in the arbitration system.

135. As mentioned in paragraph 18, on the appropriation of rent, it is recommended that tenants specify which period of rent is being paid
for. If during the moratorium period, a payment is made without doing so and the tenant owes both protected rent and unprotected rent
when the payment is made, then the landlord must use the payment to cover the unprotected rent debt before it can be used for any
protected rent. An “unprotected rent” debt is a debt of rent which is not protected rent (as defined at paragraph 40), or interest on this.

136. If a rent payment was made after the protected period and before 24 March 2022, without the tenant communicating which period the
rent relates to, then during the moratorium period the landlord can only use its right of appropriation to use the payment to cover
unprotected rent debt before protected rent debt. If the landlord sought to appropriate the payment to the protected rent debt then this is
undone, and the payment is treated as having been appropriated to the unprotected rent debt first.

137. By way of an example, assume a payment of £2000 was made on 1 March 2022, when there was a £1500 protected rent debt owed
and also a £1500 unprotected rent debt. Under the Act, £1500 should pay off the unprotected rent debt first, leaving £500 to be removed
from the protected rent debt, which reduces to £1000. But if the landlord has done the opposite (i.e. has instead sought to use it to pay off
the protected debt first), the protected rent debt was purportedly paid first, so the unprotected debt would become £1000. The Act
addresses this by providing that the allocation of £1500 to the protected debt is undone, and then treats this amount as having been applied
to the unprotected debt, leaving £500 to reduce the protected debt.

138. There are certain restructuring processes available to businesses: for companies and limited liability partnerships, company voluntary
arrangements (CVAs), schemes of arrangement under Part 26 of the Companies Act 2006 and restructuring plans under Part 26A; and for
individuals such as sole traders, individual voluntary arrangements (IVAs). If parties enter the arbitration system and an arbitrator is
appointed, a CVA, IVA, restructuring plan or scheme of arrangement which covers all or part of the protected rent debt may not be initiated
for a period. This includes in Scotland (for CVAs, restructuring plans or schemes of arrangement) or Northern Ireland (for restructuring plans
or schemes of arrangement).

139. The relevant period runs from the day on which the arbitrator is appointed until whichever of the following is applicable:

a. if an award is made either giving relief from payment or stating that no relief is to be given, the day 12 months after the day on which the
award is made;

b. the day an award is made dismissing a reference;
c. the day a decision is made to set aside an award on appeal; or
d. the day of abandonment or withdrawal of proceedings.

140. To allow a tenant to include protected rent debt in a CVA or other arrangement immediately after a concession has been considered by
an arbitrator would be inconsistent with the aims specified in this Code; however, government recognises that the commercial market is
unpredictable, and businesses may be affected by many factors during the months that follow arbitration. It is for this reason that tenants
may enter an arrangement after 12 months (rather than the 24 months which may be awarded as a maximum time to pay under an
arbitrator’s award).

141. If a party takes action precluded by the moratorium, then it would be for the forum in which such action is brought to decide that the
measure is unavailable during the applicable period. Should a claim be brought for a remedy covered by the moratorium, on the basis that
the claimant landlord considers the Act’s arbitration process to be inapplicable, the tenant may choose to make a reference to arbitration if
they consider the Act does apply. The arbitration timetable may be paused or extended whilst the other claim is considered.

Annex A: Timelines

The protected period in the Act is the period from 21 March 2020, when the first requirements on businesses to close their premises or
cease trading (in whole or in part, including with exceptions such as non-essential shops being allowed to open for collections) came into
force under regulations made under section 45C of the Public Health (Control of Disease) Act 1984 to the date when specific restrictions
(other than generally applicable restrictions such as displaying information about wearing face coverings) were last in place for the relevant
sector.

For England the latest date is 18 July 2021 and for Wales 7 August 2021.
The below graph represents the protected period for differing sectors.

Please be aware that the graph is only a representation for illustrative purposes. The protected period should be considered on a business-
by-business basis and tenants may not fit neatly into the sectors used for representation purposes in this annex.

https://www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-code-of-practice-following-the-covid-19-pandemic

13/25


https://www.gov.uk/government/publications/form-n443-application-for-a-certificate-of-satisfaction-or-cancellation

08/04/2022, 13:30 Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

Annex A: lllustration shows the start of the ‘protected period’ until the date that restrictions were generally
lifted for that sector

Dates presented refer to the first date a sector was mandated to close (in full or in part), until the date relevant restrictions were lifted for that
sector.

Hospitality & Nightclubs
England

- @ @ @

Wales (assuming licensed)

Non-essential Retail

England
Wales
Garden Centres
England
Wales

Personal Care
England
Wales (if in retail premises)
Hairdressers
England

Wales (if in retail premises)

Self-contained Tourist
Accommodation

England
Wales

—

21/03/20 26/03/20 13/05/20 13/03/21 15/03/21 22/03/21 27/03/21 29/03/21 12/04/21

Dates
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Indoor Leisure {Gyms)

England
Wales

Qutdoor Sports/Leisure

England*
Wales
Theatres & Cinemas
England
Wales (unlicensed)

Wales (licensed)

Hotels & B&Bs
England
Wales (unlicensed)

Wales (licensed)

21/03/20 26/03/20 13/05/20 13/03/21 15/03/21 22/03/21 27/03/21 29/03/21 12/04/21

Dates

The below table sets out the dates when mandatory closures (in full or in part) were imposed during the period covered by the Act, alongside
summaries of the sectors to which the requirements applied.

This table may help landlord and tenant to understand the periods a business was mandated to close or permitted to trade during the period
covered by the Act. This table is not relevant for the scope of the Act; rather, it aims to help landlords and tenants understand periods during
which businesses were mandated to open and close, to provide a better understanding of when tenants could be trading. Whilst landlords
and tenants are expected to negotiate taking into account their particular respective circumstances, this information could assist with
negotiations over unpaid rent.

For the purpose of the Act the protected period (relevant to each sector) remains as indicated in the graph above — although the
circumstances of each business must be considered, as the graph is illustrative only.

Date Announcement/ Action Region Businesses affected

Hospitality (pubs, bars, restaurants, cafes) for on-premises consumption; night-clubs;
non-essential retailers; holiday accommodation, inc. Hotels and B&Bs; business
including personal care, theatres, cinemas, gyms, leisure centres andoutdoor sports

Mandated closure of facilities closed (some of these businesses were affected from 26/03, not 21/03)

21/03/20 | businesses/premises

e - e England,
and withimposition of Wales Note: All premises selling food or drink for consumption on the premises mandated to
26/03/20 | lockdown measures from R X - .
close. Retailers permitted to remain open included: food, supermarkets, hardware,
26/03 . . -
homeware, convenience stores, off-licences, banks, post offices, laundrettes/dry
cleaners, pharmacies, vets, pet shops, petrol stations, bicycle shops, taxi/vehicle
hire, funeral directors, storage, building and agricultural suppliers, car parks
Some changes to — . . " . .
21/04/20  businesses required to England Qutdoor SW|mm|ng pools required to close; additional bank.lng related businesses,
close livestock auctions and markets excluded from closure requirements
Certain businesses, where
allowed to open, required
25/04/20 | to take reasonable Wales Certain businesses required to open (including for limited purposes)
measures to ensure 2m
distancing
Minor amendments to Garden centres and libraries reopen
11/05/20 restrictions Wales
Subject to requirements to take reasonable measures to ensure 2m distancing
13/05/20 Limited relaxatl.on. of England | Garden centres, outdoor sports courts allowed to reopen
lockdown restrictions
S°”.‘e changes t? Outdoor markets and showrooms removed from closure requirements; some closure
01/06/20 | businesses required to England R X .
close requirements added, e.g. for social clubs, model villages, zoos

15/06/20 | Restrictionsfurtherrelaxed @ England | Non-essential retail and certain outdoor attractions permitted to reopen
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Date

22/06/20

04/07/20

04/07/20

06/07/20

11/07/20

11/07/20

13/07/20

13/07/20

20/07/20

25/07/20

25/07/20

27/07/20

03/08/20

10/08/20

15/08/20

28/08/20

Announcement/ Action

Some restrictions relaxed

following review

Restrictionsimposedon

areas in and around
Leicestershire; local

restrictions for other areas

followed

Restrictions further
relaxed

Clarification of
requirement to close

indoor visitor attractions

(alongside some

relaxation of rules for

individuals)

Self-contained holiday
accommodation allowed

toreopen

Further relaxing of
restrictions

Further relaxing of
restrictions

Phased reopening for
hospitality and tourism

Further relaxing of
restrictions

Further relaxing of
restrictions

Further relaxing of
restrictions

Further relaxing of
restrictions

Further relaxing of
restrictions

Further relaxing of
restrictions

Further relaxing of
restrictions

Further relaxing of
restrictions

Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

Region

Wales

Parts of
England

England

Wales

Wales

England

England

Wales

Wales

England

Wales

Wales

Wales

Wales

England

Wales

Businesses affected

Non-essential retail permitted to reopen

Subject to requirements relating to physical distancing and customers having to stay
local

Similar to restrictions that had applied nationally from 26/03 (see above - less
extensive in some other areas)

Business including the following could open: hospitality (pubs, bars, restaurants,
cafes); theme parks; cinemas; museums; hairdressers

Businesses including gyms; live music venues; beauty salons and
nightclubsremainclosed

Indoor visitor attractions required to close, outdoor visitor attractions allowed to
open

Self-contained holiday accommodation

Outdoor swimming pools and water parks allowed to open

Businesses including beauty salons, tattoo and piercing, nail bars, tanning salons
allowed to reopen

Bars, restaurants, and cafes with outdoor spaces; hairdressers; indoor visitor
attractions (but not underground parts) allowed to reopen

Subject to requirement to take protective measures
Funfairs, outdoor playgrounds and outdoor gyms allowed to reopen

Subject to requirement to take protective measures

Indoor gyms, indoor pools, indoor fitness and dance studios allowed to reopen

Other tourist accommodation (including hotels) and underground visitor attractions
allowed to reopen

Subject to requirement to take protective measures

Businesses including beauty salons (personal care); indoor cinemas; museums
allowed to reopen

Subject to requirement to take protective measures

Indoor hospitality (bars, restaurants, cafes, pubs); bowling alleys; bingo halls; auction
houses allowed to reopen

Subject to requirement to take protective measures

Leisure centres; gyms; swimming pools; spas; indoor play areas; community centres
allowed to reopen

Subject to requirement to take protective measures

Casinos; bowling alleys; conference centres allowed to reopen

Casinos allowed to reopen

Subject to requirement to take protective measures
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Date

22/09/20

24/09/20

03/10/20

14/10/20

23/10/20

05/11/20

09/11/20

02/12/20

04/12/20

Announcement/ Action Region
Loca!cgronawrus Wales
restrictions

Restrictions on hospitality E:gland
and licensed premises Wales
Further.relaxmg of Wales
restrictions

Three-tiered lockdown

system of alert levels England
introduced

17-day cm?wt break Wales
lockdown imposed

Mandated closure of

businesses withimposition | England
of lockdown measures

‘Circuit break’ lockdown

replaced with more limited | Wales
restrictions

End of measures

introduced on 5 England
November, replaced by 9

tier system

Targeted restrictions in Wales

hospitality and leisure

Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

Businesses affected

Licensed businesses in Blaenau Gwent, Bridgend, Merthyr Tydfil, Newport and
Caerphilly must close at 11pm- already applicable in Rhondda Cynon Taf

Note: Hospitality affected. Restrictions on individuals also in place, and other areas
were added for these purposes; however this table summarises restrictions on
businesses

Certain hospitality businesses to close at 10pm (in Wales, 10.20pm but no service
after 10pm); if licensed, table service only

Note: From 26/09, the same rules applied to “bring your own alcohol” premises in
Wales

Skating rinks allowed to reopen (Subject to requirement to take protective measures)

Note that the areas within each tier changed over time, initial areas shown here.
Tier 3 - Areas of/around Liverpool.

Tier2- Areas of Cheshire, Derbyshire, Lancashire, West & South Yorkshire, Durham,
Northumberland, Tyne & Wear, Tees Valley, West Midlands, Leicestershire,
Nottinghamshire, Greater Manchester.

Tier 1 - Rest of England

Tier 1- medium alert(rule of six, limited business closures,and10pm-5am curfew and
requirement for being seated/table service for hospitality sector)

Tier 2 - high alert (no socialising outside household or bubble indoors, limited
business closures, rule of six outside; 10pm-5am curfew and requirement for being
seated/table service for hospitality sector)

Tier 3 -very highalert (no indoor socialising; rule of six; some business closures; pubs
can stay open if offering meals, plus curfew and seating/table service requirements;
no overnight stays elsewhere; notravel outside your area)

Hospitality; non-essential retail; holiday accommodation; businesses including
nightclubs, personal care, cinemas, gyms, leisure centres closed

Some limited exceptions, e.g. takeaways. Premises which could open were not
allowed to sell alcohol 10pm-6am; and any open/accessible premises had to take
protective measures

Hospitality (pubs, bars, restaurants, cafes) for on-premises consumption; non-
essential retailers; holiday accommodation, inc. hotels and B&Bs; business including
personal care, nightclubs, theatres, cinemas, museums, gyms, leisure centres and
outdoor sports facilities closed

Most businesses that had been restricted during the ‘circuit breaker’ were permitted
to reopen

Businesses including concert halls, theatres, nightclubs required to close. Licensed
premises could not sell alcohol after 10pm and were required to close by 10.20pm

Initially: Areas of North West Yorkshire and the Humber, East and West Midlands,
East of England, the South East, London and the South were in Tier 2.

Areas of the North West, the North East, Yorkshire and the Humber, East and West
Midlands, the South East and South West were in Tier 3.

The rest of England was in Tier 1.

Certain businesses including nightclubs were required to close in all three tiers.
Additional businesses were required to close in Tier 3, including indoor play areas,
cinemas and theatres (except drive in), indoor attractions at various leisure
businesses, and conference centres.

Curfew and seating/table service requirements for certain hospitality and leisure
businesses serving food and drink in Tiers 1and 2, and pubs could only open if serving

meals in Tier 2. Closure of hospitality for on-premises consumption in Tier 3.

Closure of holiday accommodation and curfew on certain outdoor attractions, drive-in
cinemas and theatres in Tier 3.

Hospitality to close by 6pm (excluding for takeaway), noalcohol sales. Indoor
entertainment and visitor attractions to close
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Date

14/12/20

16/12/20
and
19/12/20

20/12/20

20/12/20

26/12/20

31/12/20

06/01/21

20/01/21

13/03/21

15/03/21

22/03/21

27/03/21

29/03/21

12/04/21

12/04/21

26/04/21

Announcement/ Action

Outdoor attractions to
close

Areas moved into other
tiers

Tier 4 comes into force

Alert level 4 comes into
force

More areas enter Tier 4

More areas enter Tier 4

England enters third
national lockdown, all of
England in Tier 4

Measures for retail
premises imposed

Restrictions on outdoor
sports facilities removed

Hairdressers reopen by
appointment only in Wales

Garden centres reopen in
Wales

Self-contained tourist
accommodation allowed
to reopen

Step 1 of Prime Minister’s
Roadmap out of lockdown
comes into force - outdoor
sports permitted

Relaxation of restrictions

Step 2 of Prime Minister’s
Roadmap comes into force

Certain businesses
allowed to reopen
premises for outdoor
activities

Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

Region

Wales

England

England

Wales

England

England

England

Wales

Wales

Wales

Wales

Wales

England

Wales

England

Wales

Businesses affected

Outdoor attractions, e.g. funfairs, theme parks, to close(in addition to indoor), but
drive-in cinemas and theatres allowed to open

Open premises had to take protective measures

Various

Areas of the East of England, South East and London

In addition to restrictions in Tier 3, non-essential retail and some further businesses
required to close

Non-essential retail, ‘close contact services’ such as hairdressers and beauty, holiday
accommodation, hospitality (cafes, bars, restaurants, pubs), businesses including

leisure and fitness (and more) required to close

Some exceptions, e.g. takeaway food and drink allowed. Businesses allowed to open
could not sell alcohol (for off-premises consumption) between 10pm-6am

Various, including East and West Sussex, Oxfordshire, Suffolk, Norfolk,
Cambridgeshire, Essex (where not already in Tier 4), Surrey, and part of Hampshire

Various

England

Retail
Requirement also imposed for risk assessment and to consult workers and

representatives on this, for those subject to requirements to take protective
measures

Outdoor sports facilities allowed to reopen

Hairdressers

Garden centres

Still subject to restrictions until 07/08

Self-contained tourist accommodation (no shared facilities or indoor communal areas
shared beyond household)

Outdoor sports facilities allowed to reopen

Non-essential retailers reopen. Hairdressers and other close contact personal
services allowed to open and such services allowed in private dwellings; spas, indoor
sports and fitness facilities allowed to open for close contact and certain health-
related services only

Retail premises remain subject to restrictions until 07/08
Businesses/premises allowed to reopen included: non-essential retailers; personal
care, including hairdressers; indoor premises including gyms, theme parks and zoos

(but not indoor attractions within them).

Outdoor areas at cafes and restaurants could operate, with table service if serving
alcohol

Some premises were required to take reasonable measures to cap size of bookings
and groups admitted and prevent mingling between groups

Including outdoor areas at food and drink businesses, outdoor visitor attractions
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Date

03/05/21

17/05/21

17/05/21

17/07/21

18/07/21
(11:55pm)

07/08/21

Announcement/ Action

Wales moves fully to alert
level 3

Wales moves to alert level
2

Step 3 of Prime Minister’s
Roadmap comes into force

Wales moves to alert level
1

Step 4 of Prime Minister’s
Roadmap comes into force

Wales moves to alert level
0

Commercial rent code of practice following the COVID-19 pandemic - GOV.UK

Region

Wales

Wales

England

Wales

England

Wales

Businesses affected

Indoor gyms and leisure centres, spas (not steam rooms) allowed to reopen
Limits on numbers for gatherings and events also relevant

Indoor hospitality and indoor entertainment venues allowed to reopen; all holiday
accommodation (including hotels) allowed to reopen

Restrictions remained, e.g. on retail and licensed premises. But in cinemas, sports
grounds and theatres, customers had to be seated when consuming food and drink
(and no longer when ordering or being served)

Businesses allowed to reopen included: accommodation, e.g. hotels and B&Bs;
venues such as concert halls, cinemas, theatres, conference centres; indoor
hospitality, but with customers seated to eat or drink and table service for alcohol,
plus distance between tables

Some premises were required to take reasonable measures to cap size of bookings
and groups admitted and prevent mingling between groups. Limits in guidance on
attendance levels for events (depending on type of venue)

Indoor events allowed (with restrictions on numbers), ice rinks reopen

Some restrictions remained, e.g. on retail and licensed premises, but persons
attending regulated gatherings or events at licensed premises no longer required to
be seated when consuming food or drink

All restrictions on businesses eased; nightclubs, dance halls, sexual entertainment
venues allowed to reopen. Requirement removed for certain businesses and venues
to take bookings for certain groups sizes only, ensure distance between tables in
hospitality settings

Restrictions on businesses eased; nightclubs, dance halls, sexual entertainment
venues allowed to reopen

Restrictions on retail and licensed premises ended. More general requirement to take
protective measures continued

Annex B: Evidence to consider when negotiating

When considering tenant viability and what they can afford to pay, parties and the arbitrator may wish to take the following non-exhaustive

list of factors into account. We recognise that in some cases, there will be differing factors that parties or an arbitrator may wish to consider.
This is a non-exhaustive list which has been designed to provide an indication of possible relevant information and which should be applied
flexibly on a case-by-case basis.

Note that under the Act arbitrators are required to have regard to some of the evidence listed here. Please see paragraphs 83, 105 and 106

for details.

« existing and anticipated credit/debit balance

« business performance since March 2020

« tenant’s assets (noting that some may be liquid assets such as cash and other may be plant and machinery which cannot be sold
without ending the business)

« position of the tenant with other tenancies i.e., ability to absorb the costs within those other tenancies

« government assistance received by the tenant including loans and grants (which may not have covered rent but provided some
financial support to the business)

« dividend and bonus payments to shareholders

« excessive or unreasonable dividend payments to directors (having regard for the fact that director dividends may be the director’s only

income during the ringfenced period)

« overdue invoices or tax demands
« unpaid or returned cheques or electronic payments
« exceeding overdraft limits
e creditor demands

« money judgments

« expert evidence received as to the tenant’s current trading position, e.g., from the tenant’'s accountant

« shortfalls in share issues

« evidence of prior refusal of further credit, funding, or lending, (although the possibility that the tenant could obtain finance if it has not
already applied for it is not to be considered a factor)

« failure to meet budget projections

« loss of important contracts

« insolvency of a major customer

« unexpected retentions

« knowledge of a lack of working capital, or

« loss of key personnel or staff redundancy
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These factors may also be used to assess the impact on the landlord’s solvency, should the landlord wish to provide evidence.

See further specific guidance for arbitrators (https://www.gov.uk/government/publications/arbitration-on-rent-debt-relief-for-businesses-affected-by-

coronavirus).

Annex C: Arbitration process

Stage One
Letter of notification:

* The landlord/tenant applicant sends a
letter to the other party (the respondent)
notifying them of their intention to apply
for arbitration.

« It is recommended that the letter include
an offer of settlement supported by any
appropriate evidence in line with the
behaviours, principles and documentation

Stage One (contd.)

Response:

The respondent is not
required to respond but has
14 days to respond if it wishes
to do so.

It is recommended that the
respondent also indicate
whether it will accept the
applicant’s offer or put forward
its own offer of settlement
supported by any appropriate

Stage One (contd.)

=If a response is received, the
applicant has 14 days to consider
it before a reference to arbitration
can be made.

+If no response is received, the
applicant can only make a
reference to arbitration after 28
days have expired beginning with
the day on which the applicant
served its notification

set out in the Code.

evidence in line with the
behaviours, principles and
documentation set pit om the
corresponding sections of the
Code.

Stage Two

+* Arbitrator will check that
the case is eligible.

» They will dismiss the
reference where there is
no “business tenancy”:
no “protected rent debt”
or iIf the parties have
already reached
agreement.

* They will dismiss the
reference where the
tenant’s business is not
viable or would not be
viable even if given
relief from payment of
any kind.

Stage One: Letter of notification

» The landlord/tenant applicant sends a letter to the other party (the respondent) notifying them of their intention to apply for

arbitration.

Stage 3

= The applicant will have included a formal proposal for resolving the
dispute with its reference.

*The respondent is not required to but may submit a formal proposal
within 14 days of receipt of the applicant’s proposal

= Either party may submit one revised formal proposal within 28 days of
the day it submitted its original formal proposal.

*The 14 day and 28 day time limit for proposals may be extended by
agreement of the parties or where the arbitrator considers that would be
reasonable in all the circumstances.

= All proposals must be accompanied by supporting evidence

= Either party or both of the pariies have the right to request an oral
heanng which must be held within 14 days of the request. The hearing
fees are payable in advance. There is expected to be no more than one
session lasting no longer than six hours (excluding breaks), during which
the parties can state their case. This should be inquisitonial not
adversarial. The 14 day oral hearing time limit may be extended by
agreement of the parties or where the arbitrator considers that would be
reasonable in all the circumstances.

final proposals
parties applying
in Section 15 of]
* The proposal n
with the principl
basis of the aw{
*Where only ong
meets the princ
where only the
submits a propd
forms the basis
*Where no propg
principles, the a
make whatever
arbitrator consig
appropriate app
principles.

« It is recommended that the letter include an offer of settlement supported by any appropriate evidence in line with the behaviours,
principles and documentation set out in the Code.

Stage One: Response

« The respondent is not required to respond but has 14 days to respond if it wishes to do so.

« It is recommended that the respondent also indicate whether it will accept the applicant’s offer or put forward its own offer of

settlement supported by any appropriate evidence in line with the behaviours, principles and documentation set pit om the

corresponding sections of the Code.

« If aresponse is received, the applicant has 14 days to consider it before a reference to arbitration can be made.
 If no response is received, the applicant can only make a reference to arbitration after 28 days have expired beginning with the

day on which the applicant served its notification.

Reference to arbitration

» The applicant must make a reference to an approved arbitration body.
It must confirm that the pre-arbitration steps have been carried out and that the dispute is eligible for arbitration.
« It must include a formal proposal for resolving the dispute with its reference accompanied by supporting evidence.
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It must pay arbitration fees in advance of the arbitration taking place.

« It is recommended that the applicant state whether it is party to any other eligible disputes with the respondent that can be
consolidated

* The approved arbitration body will review the information provided and appoint an arbitrator from its list to deal with the case

Stage Two

« Arbitrator will check that the case is eligible.

» They will dismiss the reference where there is no “business tenancy”; no “protected rent debt” or if the parties have already
reached agreement.

* They will dismiss the reference where the tenant’s business is not viable or would not be viable even if given relief from payment
of any kind.

Stage Three

» The applicant will have included a formal proposal for resolving the dispute with its reference.

« The respondent is not required to but may submit a formal proposal within 14 days of receipt of the applicant’s proposal

« Either party may submit one revised formal proposal within 28 days of the day it submitted its original formal proposal.

* The 14 day and 28 day time limit for proposals may be extended by agreement of the parties or where the arbitrator considers that
would be reasonable in all the circumstances.

« All proposals must be accompanied by supporting evidence

« Either party or both of the parties have the right to request an oral hearing which must be held within 14 days of the request. The
hearing fees are payable in advance. There is expected to be no more than one session lasting no longer than 6 hours (excluding
breaks), during which the parties can state their case. This should be inquisitorial not adversarial. The 14 day oral hearing time
limit may be extended by agreement of the parties or where the arbitrator considers that would be reasonable in all the
circumstances.

» The arbitrator assesses the final proposals from the parties applying the principles in Section 15 of the Act.

» The proposal most consistent with the principles forms the basis of the award.

» Where only one proposal meets the principles (including where only the applicant submits a proposal), that forms the basis of the
award.

+ Where no proposal meets the principles, the arbitrator must make whatever award the arbitrator considers appropriate applying
the principles.

Award

« Where there is no oral hearing, the arbitrator must make the award as soon as reasonably practicable after, where both parties
have put forward a proposal, the day on which the latest final proposal is received, or otherwise, the last day on which a party may
put forward a revised formal proposal.

+ Where there is an oral hearing the arbitrator must make an award within 14 days of the day on which the hearing concluded. The
time limit may be extended by agreement of the parties or where the arbitrator considers that would be reasonable in all the
circumstances.

* The award must be published together with the reasons for making it. Confidential information must be excluded. It is
recommended that the parties state which parts of the award they consider confidential and why, accompanied by a sufficient
explanation plus evidence if necessary/ appropriate.

Annex D: Example arbitration referral form

Each arbitration body that is delivering the scheme will have their own arbitration referral form. These will differ slightly in structure and
format, so please consider the form carefully and fill in accordingly.

All referral forms will cover the following:

« the details of the party applying as well as the responding party

« a confirmation of eligibility to the scheme

« arequirement to include a formal proposal for the rent debt in dispute, and any supporting information
« details specific to the business to ensure that the outcomes of the scheme can be monitored

Arbitration referral forms may also include the following:

« the ability to authorise a representative

» the desired skills for the arbitrator

« arequirement for confirmation of payment; and/or
« a written statement of truth

Each form will come with specific instructions. An example of what the arbitration referral form may look like is included below.

Example: Arbitration referral pro forma
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Section A — Applicant details

Name of Applicant/company name:
Name and address of business premises:
Contact address (if different from above):
Email:

Telephone number:

Authorising a Representative (Optional)

Name of Representative:
Firm/Company address (if applicable):
Email:

Telephone number:

| am a practising solicitor in England and Wales (please tick if applicable): O
Where this applies, the Applicant does not need to sign below.

| authorise the above-named to represent me in all dealings and any alternative Arbitrator appointed in relation to this referral. Any
correspondence sent to my representative will be deemed to have been sent to me.
Signed (Applicant):

Section B — Respondent details

Name of Respondent/company name:
Name and address of business premises:
Contact address (if different from above):
Email:

Telephone:

Section C — Time limits

The Act requires that the Applicant notify the Respondent of the intent to make a reference to arbitration. Please check the background
information on Section C for further information regarding time limits.

Please note the date that the Respondent was first notified:

Please note the method of notification (e.g. email, post, etc.):

Please attach a copy of the notification.

(If applicable) Please note the date that Respondent submitted a response:
Please note the date that this referral was submitted:

Section D - Eligibility

The Act sets out the requirements that must be met by the parties before making a reference to arbitration. Please check the
background information on Section D for further information.

Please confirm that all criteria for eligibility have been met: Yes [0 No O
Section E — Dispute Details

Please supply the following information:

The amount of commercial rent arrears which are in dispute in £:

The address of the property or properties to which the dispute relates:
(please add extra rows if necessary)

(Optional) If useful, please supply further details of the dispute below, which may include:

* Any alleged non-compliance with the Code of Practice for the commercial property sector;

+ Whether the Applicant or the Respondent have other eligible disputes against each other concerning protected rent debt which
can be consolidated, or against other parties; and

* Any further issues that you consider may arise. (Max 500 words)

Section F — Formal Proposal

Please attach a copy of your formal proposal, including any supporting information.

The formal proposal should cover the outcome you are seeking, including what proportion of the rent debt you envisage should be
repaid, and what schedule the payments can take place on.

There will be an opportunity to supply further information, if needed.

For a list of examples of the type of supporting evidence please see [section X of guidance [link to be inserted when the final guidance
is published]:

Please include a summary of your attachments below: (Max 500 words)

(Optional) Do you intend to supplement your formal proposal with evidence from witnesses of fact or experts? Please list below type of
evidence supplied and attached to this form:

(Optional) Do you intend to ask for an oral hearing? Yes [0 No O

https://www.gov.uk/government/publications/commercial-rent-code-of-practice/commercial-rent-code-of-practice-following-the-covid-19-pandemic  22/25



08/04/2022, 13:30

Section G — Choice of Arbitrator (Optional)

Under the Act, [the arbitration body] will be responsible for appointing the arbitrator and will seek to consider the Applicant’s

suggestions but cannot guarantee the following will be supplied.

What skills do you consider appropriate for the Arbitrator? (e.g. accountant, solicitor, experience in a specific sector):

Section H — Monitoring data

The following data will be used for monitoring purposes only.

Business size:

Sole trade: 0 employees O
¢ Micro: 1 to 9 employees. O
e Small: 10 to 49 employees. [

Medium: 50 to 249 employees. (I
Large: 250 employees or more. O

Main activity of the business:

» Mining and Quarrying O

* Manufacturing O

« Water supply, sewerage, waste management [
« Construction O

¢ Wholesale and retail trade; O

» Transportation and storage O

* Accommodation and food service activities [

¢ Information and communication O

* Real estate activities O

» Professional, scientific and technical activities [
« Administrative and support service activities O
o Education O

* Human health and social work activities O

« Arts, entertainment and recreation O

« Other service activities [

Main activity SIC code (If known): Company Registration Number (if applicable):
Section | — Referral Fee and Form Completion

The applicant must pay a referral fee of [XXX] at the time of referral.
Please include confirmation of payment:

Section J — Declaration (Written Statement of Truth)

Full name:
Position held (if on behalf of the company):

| believe the facts stated in this form and any accompanying information are true.

Signed:
Date:

(Please note, if this referral is on behalf of the company, a Director must sign this form)

Background information

Section C: Time limits

Before a reference can be made to arbitration, the Act requires the parties to carry out the pre-arbitration steps:

a. The party intending to make a reference (the Applicant) must notify the other party (the Respondent) of its intention to make a

reference.

b. The Respondent does not have to respond to the Applicant’s notification. If the Respondent does choose to respond, the response

must be submitted within 14 days.

c. If the Respondent submits a response, the Applicant can make a reference 14 days after the response was received.

d. If the Respondent has not submitted a response, the Applicant can make a reference 28 days after the initial notification.

Section D: Eligibility

The business tenancy to which this dispute relates must be a business to which Part 2 of the Landlord and Tenant Act 1954 applies:

a. The dispute must relate to protected rent debt.
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1. Rent is defined as an amount payable to the landlord for possession and use of the premises comprised in the tenancy, an

amount payable under the tenancy as a service charge, and any interest on either of those amounts. Further details are in Section
2 of the Act.

2. For rent debt to be protected, two criteria must be met:

i. The business or premises in question was subject to a closure requirement between 2pm, 21 March 2020 and 11:55pm, 18 July 2021
(for English business tenancies) or 6am, 7 August 2021 (for Welsh business tenancies); and

ii. The rent is attributable to a period of time occupation by the tenant for, or for a period within, the protected period applying to the
tenancy.

b. The tenant must not be subject to a company voluntary arrangement, individual voluntary arrangement, or other compromise or
arrangement that relates to the protected rent debt. Further details are in Section 10, Part 1 of the Act.

c. The tenant and the landlord must be in dispute and must not have reached agreement on the matter of relief from payment of the
protected rent debt.

i. Relief from payment can be one or more of: writing off the debt (in whole or in part); giving the tenant time to pay the debt (in whole or
in part), including by way of instalments; and reducing or writing off any interest payable by the tenant under the terms of the tenancy in
relation to all or part of the debt;

d. A formal proposal for resolving the matter of relief must be included in this arbitration referral form.
The following are definitions, as stated in the Act, which may be of benefit in determining your eligibility:

Closure requirement: a requirement imposed by coronavirus regulations which is expressed as an obligation to close businesses, or
parts of businesses, of a specified description, to close premises, or parts of premises, of a specified description.

Coronavirus regulations: regulations made under section 45C of the Public Health (Control of Disease) Act 1984 (whether or not also
made under any other power) and expressed to be made in response to the threat to public health posed by the incidence or spread of
coronavirus.

Protected period: the period beginning on 21 March 2020 and ending with the last day on which all or part of the tenant’s business
carried on at or from the premises, or the premises itself (or part of the premises), was subject either to a ‘closure requirement’ (see
above) or to a ‘specific coronavirus restriction’ (see below). For premises in England, the last day of the protected period cannot be
later than 18 July 2021. For premises in Wales, the last day of the protected period cannot be later than 7 August 2021.

Specific coronavirus restriction: a restriction or requirement, other than a closure requirement (see above) which (a) was imposed
by coronavirus regulations (see above); and (b) regulated the way in which a business of a specified description (or part of it) was to
operate, or the way in which premises of a specified description (or part of them) were to be used.

Company voluntary arrangement: a company voluntary arrangement approved under section 4 of the Insolvency Act 1986.
Individual voluntary arrangement: an individual voluntary arrangement approved under section 258 of the Insolvency Act 1986.

Compromise or arrangement: a compromise or arrangement sanctioned under section 899 or 901F of the Companies Act 2006.

Annex E: Indicators and evidence for assessing the viability of the tenant’s business
Indicator: Of general usefulness
Evidence

The previous year’s full bank account information, including but not limited to savings accounts, current accounts and loan accounts (to be
provided by the tenant at the very minimum).

Financial accounts for each financial year after March 2019 (where business required to have audited/comprehensive financial accounts).

Management accounts for each financial month/year after March 2019 (where business required to have audited/comprehensive financial
accounts).

Full bank account information, including but not limited to savings accounts, current accounts and loan accounts for each financial year after
March 2019 (helpful where business is not required to have audited/comprehensive financial accounts).

Net profit margin or gross profit margin prior to the protected period, compared to after closure requirements or specific restrictions ended
for the business in question.

Indicator: Cashflow and profits/ profitability

A strong history of pre-pandemic profitability, alongside revenue during the restrictions and since the mandated restrictions were lifted, may
be an indicator of the business’ current viability.

Evidence
Profit forecasting (the arbitrator should consider the reliability of the forecast taking in to account the context in which the business operates

and whether current or expected market factors might make it difficult to predict future profitability. As an example, the inflation rate may be
a factor to consider).

Evidence of long-term contracts (including the value of those contracts).
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Gross profit margin and net profit margin prior to the protected period, compared to after closure requirements or specific restrictions ended
for the business in question.

Details of dividends paid to shareholders for each financial year after March 2019.
Cash flow forecast for length of any repayment plans.
Order book looking forward to the period over which repayment is proposed.

Director’s remuneration level prior to the protected period, compared to after closure requirements or specific restrictions ended for the
business in question.

Indicator: Balance sheet strength

A strong balance sheet may be an indicator of current viability.

It should be noted that the balance sheet may appear to show that a business is in a position to meet their obligations, but it may not
necessarily show that the business is profitable. Therefore, the gross profit margin and net profit margin are likely to be more informative as
a measure of profitability in determining viability.

Evidence

Evidence as to working capital and whether it is sufficient to meet day-to-day demands.
The following ratios may be most relevant for assessing the current strength of the balance sheet but may also be provided as forecasts:

« Liquidity Ratio
e Gearing Ratio
e Current Ratio

Indictor: Assessment of whether debt commitments have been met

If debt commitments (other than the protected rent debt) have generally been met prior to the pandemic, during the pandemic and since the
lifting of restrictions, that may be an indicator of the current viability of the business. Note that where tenants have incurred debts in the past
which are still outstanding, but they have managed to continue paying rent, such debts are unlikely to have a bearing on whether the
business is viable.

Evidence

Evidence of any financial grants and/or loans obtained for each financial year from March 2019 onwards.
Evidence of refusal of further credit, funding, or lending.

Evidence of overdue invoices of tax demands, unpaid or returned cheques or electronic payments, exceeding overdraft limits, creditor
demands, money judgements, guarantees given.

Rates liability position including changes since March 2019.
Director’s loan accounts and movements in previous periods.

HMRC liabilities, including changes since March 2019.
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